
IN THE CIRCUIT COURT OF JACKSON COUNTY
AT INDEPENDENCE

Defendants.

)
)
)
)
)
)
)
)
)
)
)

Case No. 0616-cv07421

SAMUEL K. LIPARI
(Statutory Trustee of Disso Ived
Medical Supply Chain, Inc.)

Plaintiff,

v.

GENERAL ELECTRIC COMPANY, et aI.,

DEFENDANTS' OPPOSITION TO
PLAINTIFF'S NOTICE OF MISNOMER

Defendants General Electric Company, General Electric Capital Business Asset Funding

Corp. and GE Transportation Systems Global Signaling, L.L.C. ("GE Defendants") file their

opposition to plaintiffs "Notice of Misnomer" because it fails to rectify plaintiffs previous

pleadings and because the so-called misnomer is not innocent in that there is still no

demonstration that Lipari is a real party in interest.

BACKGROUND

On March 28, 2006, Samuel Lipari brought suit against the GE Defendants and others.

Lipari claimed in his petition that pursuant to R.S.Mo. § 351.526 he has standing to bring the

contract action because he is the statutory trustee of the contracting party, Medical Supply Chain,

Inc. ("MSC"). On May 4, 2006, the GE Defendants filed their motion to dismiss the suit. One

basis of the GE Defendants' motion to dismiss the suitl was that R.S.Mo. § 351.526 did not

apply to MSC because it was dissolved after August 28, 1990. Accordingly, Lipari was not

MSC's statutory trustee and he did not have the right to bring the claim. On May 17, 2006,

I The GE Defendants also argued that plaintiff's sui! should be dismissed because plaintiff did not allege and could
not allege the satisfaction of two conditions precedent.

0%5023.01



Lipari filed his Notice of Misnomer. It is unclear what the "Notice" is meant to achieve and

Lipari does not appear to ask the court to take any action. The GE Defendants oppose the Notice

because it does not remedy Lipari's previous filings.

ARGUMENT

Lipari Does Not Demonstrate That An Assignment Has Taken Place

Lipari first asserted that he, as statutory trustee, had standing to bring suit. Now, Lipari

asserts that he was not the statutory trustee but the assignee of a certain asset previously held by

MSC. Lipari states that Attachment 1 to his Notice memorializes the assignment of the alleged

contract from MSC to Lipari. See Lipari Notice, p. 1. Attachment 1, however, does not

memorialize any such assignment. Rather, Attachment 1 simply states that assets have been

distributed. It does not state where the distribution occurred, when it occurred, to whom the

assets were distributed and what the consideration was for the distribution.

Additionally, the Request for Termination (Attachment I) states that the remaining assets

were distributed to the corporation's shareholders. Although Lipari alleges that he was an officer

of MSC, he does not allege (let alone demonstrate) that he was a shareholder of MSC. Nor does

Lipari identify any of MSC's shareholders. Because of these defects, it is not possible to

determine whether Lipari has standing in his individual capacity to bring the claim.

Lipari's Mistake Was Not Nominal

Lipari claims that he is the proper party with standing and cites Gunter v. Bono, 914

S.W.2d 437 (Mo. App. 1996) to support his assertion. Gunter does not address who has standing

or who has an interest in the litigation. Instead, Gunter gives guidance as how the real party in

interest should be denominated. The facts and conclusions of Gunter are the opposite of the facts

in this case.
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In Gunter, the corporation (Revesco) sold its interest to certain individuals. The

individuals paid for the property with a promissory note issued to Revesco. In 1980, Revesco

voluntarily dissolved its corporate status. Defendants, however, continued to pay the individual

shareholders of Revesco until 1991, when default occurred. The individual shareholders, as

statutory trustees, brought suit in their own names. Defendants argued that by bringing the suit

in their own name as statutory trustees, the individuals named the wrong parties as plaintiff. The

court agreed that the statutory trustees were not the proper parties to the suit but that the

corporation itself should have been the plaintiff? !.Q. at 439-440. The court further ruled,

however, that substituting a trustee for the corporation was a non-event because the distinction

between the two was innocuous. M. at 441.

Here, on the other hand, Lipari is not seeking to replace one corporate form for another.

(i.e. himself in his capacity as trustee for MSC with MSC itself, as was the case in Gunter).

Rather, Lipari is seeking to replace MSC's trustee with himself personally as the interested party.

This is not a nominal mistake but goes to the core of who is entitled 10 bring a suit. Based on the

record before the court, Lipari does not have standing and the case should be dismissed.

Lipari's Notice Does Not Address The GE Defendants' Motion To Dismiss

Even if the court were to accept Lipari's Notice, the GE Defendants would still be

entitled to the dismissal of the suit against them. The GE Defendants' motion was filed on

May 4, 2006. The GE Defendants' Motion was based on two arguments (I) Lipari did not have

standing; (2) plaintiff could not demonstrate that the conditions precedent to the alleged contract

had been satisfied. Plaintiffs' opposition was due on May 17, 2006. The only filing made by

plaintiff by May 17, 2006 was its Notice of Misnomer. Even if the court were to construe

2 This is precisely the argument the GE Defendants made in their Motion to Dismiss. In the motion, the GE
Defendants argued that pursuant to R.S.Mo. § 351.476 it was MSC, not Lipari who was the real party in interest.
Because Lipari does not have standing the case should be dismissed.
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plaintiffs Notice of Misnomer as an opposition to a portion of the GE Defendants' Motion to

Dismiss, Plaintiff has completely failed to address in any way the conditions precedent argument

of the GE Defendants' Motion to Dismiss. Plaintiff's time to oppose the argument has long

since passed. In light of plaintiffs silence toward the argument, the Court should grant the GE

Defendants' Motion to Dismiss.

CONCLUSION

Plaintiffs' Notice of Misnomer does not cure any of the defects in the petition. There is

no allegation that Lipari is the real party in interest and, therefore, there is no showing that he has

the right to bring these claims. Even if Lipari could technically bring these claims, the Court

should still dismiss them because plaintiff cannot satisfy the conditions precedent to the contract.

HUSCH & EPPENBERGER LLC

By: ~K(f~/
Jq}\n K. Power, # 70448
1200 Main Street, Suite 2300
Kansas City, MO 64105
Telephone: (816) 421-4800
Facsimile: (816) 421-0596

ATTORNEYS FOR GENERAL ELECTRIC
COMPANY, GENERAL ELECTRIC CAPITAL
BUSINESS ASSET FUNDING CORPORA nON
AND GE TRANSPORTATION SYSTEMS
GLOBAL SIGNALING, LLC
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing
instrument was forwarded this 301h day of May, 2006, by first class mail, postage prepaid to:

Samuel K. Lipari
297 NE Bayview
Lee's Summit, MO 64064
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